STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF HEALTH,
Petitioner,
VS. Case No. 05-0945

KEI THON M PATTERSON

Respondent .
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RECOVMENDED ORDER

On June 1, 2005, a formal administrative hearing in this
case was held in Fort Myers, Florida, before Fred L. Buckine,
Adm ni strative Law Judge, Division of Adm nistrative hearings.

APPEARANCES

For Petitioner: Susan Mastin Scott, Esquire
Departnent of Health
2295 Victoria Avenue, Room 206
Fort Myers, Florida 33901

For Respondent: Keithon M Patterson, pro se
12610 Equestrian Circle, Suite 1604
Fort Myers, Florida 33907

STATEMENT OF THE | SSUE

Whet her Respondent vi ol ated Section 381. 0065 and Chapt er
489, Part 111, Florida Statutes (2004), and Florida
Adm ni strative Code Chapter 64E- 6, by engaging in septic tank

contracting without registration as alleged by Petitioner in the



Adm ni strative Conplaint and Order to Crease (Qperations, dated
January 26, 2005.

PRELI M NARY STATEMENT

On January 26, 2005, Petitioner, Departnent of Health,
served on Respondent, Keithon M Patterson, an Order to Cease
Operations with regard to septic tank contracting. Petitioner
al l eged that Respondent was practicing septic tank contracting
wi t hout being a registered septic tank contractor by perform ng
the work to abandon two different septic tanks. Petitioner
i nposed a $500.00 fine for each alleged violation, a total of
$1, 000. 00. Respondent tinmely filed a request for an
adm nistrative hearing. The cause was referred to the D vision
of Adm ni strative Hearings on March 10, 2005, for assignnent.

On June 1, 2005, the final hearing was held. At the fina
hearing, Petitioner presented the testinony of four w tnesses.
Accepted into evidence were Petitioner's Exhibits P-1
through P-4 and P-6 through P-12.' Rejected were Petitioner's
Exhibits P-5 and P-13. Respondent nmade an openi ng statenent,
did not testify, and his two exhibits (R-1 and R-2) were
accepted in evidence. No transcript was filed.

On June 22 and 23, 2005, Petitioner and Respondent,
respectively, filed Proposed Recormmended Orders that were

considered in rendering this Reconmended Order.



FI NDI NGS OF FACT

Based upon observation and the deneanor of the w tnesses
whil e testifying, docunentary materials received in evidence,
stipulation of the parties, and evidentiary rulings during the
hearings, and the record conpiled, the follow ng rel evant and
material facts are determ ned:

1. The Departnent of Health ("Departnent"), Lee County
Heal th Departnent, is the state agency charged with enforcing
the statutory provisions pertaining to the practice of septic
tank contracting in Florida, pursuant to Chapter 489 Part Il and
Section 381.0065, Florida Statutes (2004). Violators of these
| aws are subject to penalty assessnents of Section 381. 0061,
Florida Statutes, and Florida Adm nistrative Code
Rul e 64E- 6. 002.

2. At all times relevant to t hese proceedi ngs, Respondent,
Keithon M Patterson, has not been |icensed as a pl unber
pursuant to Subsection 489.105(3)(m, Florida Statutes (2004).

3. Al tines relevant to these proceedi ngs, Respondent was
doi ng busi ness using the business nane Full Spectrum Home
| nprovenent, Inc. (Full Spectrum. The business is not nor has
it ever been |licensed under Subsection 489.105(3)(m, Florida
Statutes (2004).

4. Al tinmes relevant to these proceedings, the City of

Cape Coral, Florida, has an ongoing utility expansion program



extending city water services and city sewer services to
properties within the limts of the city. Al honeowners are
required to connect or hookup to city water/sewer systens when
such services becone available in their respective |ocation
within the city.

5. Each homeowner connection or hookup process to city-
provi ded water and sewer, once conpl eted, requires the honmeowner
to get the Departnent's abandonnent permt to abandon their
septic system after hookup to the city water/sewer system
Abandonnent requires trenching fromthe street hookup to the
wat er/ sewer hookup. It requires disconnection fromthe hone and
the septic tank. It requires punping or enptying of the septic
tank followed by a crushing of the septic tank and filling in of
soi | .

6. Vicki Adans |lives in her hone | ocated at
3216 Sout heast 1st Place, Cape Coral, Florida. Wen city
servi ces extended to her | ocation, she was required to hookup to
the city water/sewer system and have her septic tank system
abandoned. To abandon a septic tank neans to have a registered
person, enpty the septic tank, crush the septic tank, fill the
septic tank space with clean fill, dig up the underground septic
lines fromthe hone to the septic tank, renove piping, and fill

the trench with clean fill. For reasons of sanitation and



safety, a Departnental permt is required for each property
owner before they can abandon their private septic tank system

7. On or about Novenber 22, 2004, Ms. Adans obtai ned her
septic system abandonnment permt fromthe Departnent.

8. At sone undeterm ned date but subsequent to
Novenber 22, 2004, Ms. Adans, for prom se of nonetary paynent,
hired M. Patterson to connect her hone to the city sewer and to
abandon her septic tank.

9. Wien she was | eaving for work, Ms. Adans observed
M. Patterson doing trench work (i.e. digging, renoving soil
haul i ng sod, etc.) and actually | aying sone pipe. M. Adans'
son, Jeff, observed M. Patterson with a sledge hamer while in
their front yard. M. Adanms told M. Patterson where to park
the trucks hauling the clean fill needed to fill the hole after
the septic tank was crushed. M. Patterson rightly pointed out
that neither Jeff nor Ms. Adans personally saw himcrush the
septic tank. However, when Ms. Adans returned home from work
that afternoon she saw clean fill in the spot her crushed septic
t ank once occupi ed.

10. Ace Septic Service, Inc. (Ace), a Departnent
aut hori zed septic tank contracting conpany, renoved all residue
from M. Adans' septic tank by punping the tank contents into
its truck. It invoiced Ms. Adans for punping her tank. Carlos

Casanova, manager of Ace at the time, gave undisputed testinony



that his conpany only punped out Ms. Adans' septic tank--they
did not perform abandonnment (i.e. crushing of the tank and
filling the abandoned hole with fresh soil).

11. Ms. Adans paid M. Patterson $790.00 for his work at
her home, which included hooki ng-up her hone to the city sewer
I ine and abandoni ng her septic tank system M. Patterson gave
her a receipt indicating that she paid himin full, in cash
received by him "K M Patterson's,"” on Decenber 8, 2004, by his
si gnature thereon.

12. The receipt, however, is from"Full Spectrum Home
| nprovenent,"” and under the "Description" states: "50' trench
excavation, 50'4 DW PVC pipe wfitting, 6" X4" PVC DW WE,
trench backfill and restoration (w out sod)."

13. It is abundantly clear from evidence of record that
Ms. Adans' septic tank was abandoned, and, for the septic tank
abandonnent service rendered, Ms. Adans paid M. Patterson, who
was not registered with the Departnent as required. Ace Septic
Service, Inc. (Ace), a Departnent-authorized septic tank
contracting conpany, did not abandon Ms. Adans' septic tank.

14. On January 5, 2005, Departnent inspector,
Ms. Pickerill (no first name in the record), went to the Adans'
residence to inspect and confirm proper septic tank abandonnent.
Her inspection included probing the area where the tank had been

| ocated, confirmng that the tank had been crushed and t hat



clean fill was used to fill the hole. Satisfied by her

i nspection that Ms. Adans' septic tank had been properly
abandoned, Ms. Pickerill signed the Departnent's abandonnment
permt for the Adanms' property.

15. Nicola Verna's home is |ocated at 4117 Sout hwest 20th
Avenue, Capt Coral, Florida. City sewer and water had been
extended to his honme, and he was required to hookup to the city
wat er/ sewer system and to abandon his septic system M. Verna
obt ai ned the Departnent's septic system abandonnent permt on
May 7, 2004. At sone undeterm ned tine before Septenber 27,
2004, M. Verna hired M. Patterson to connect his honme to the
city water/sewer systemand to abandon his septic system

16. At his hone site, M. Verna observed M. Patterson
crush his septic tank with a sl edgehamer and bring in a
truckl oad of clean fill material that M. Patterson placed in
t he hol e where he had crushed the septic tank.

17. The arrangenents to have M. Verna's septic tank
punped by Ace were nmade by M. Patterson, for which M. Verna
pai d Ace $165.00 for punping only, evidenced by a Septenber 27,
2004, invoice. As wth Ms. Adans, M. Casanova gave undi sputed
testinmony that his conpany only "punped out the septic tank--

they did not performseptic tank abandonnent,” the issue in this

cause.



18. For services rendered (hooking-up hone to city water,
irrigation services, to city sewer, and abandoning the septic
tank), M. Verna paid M. Patterson a total of $1,073.00.

M. Patterson gave M. Verna two receipts. One August 16, 2004,
recei pt fromFull Spectrum"for '120" trench for 120" water and
irrigation lines, $619.00 paid in full ch# 1083 rec'd by K M
Patterson.” The second Septenber 27, 2004 receipt "for "1 40
trenching sewer line" for a total of $454.00, with notation at
the bottom "deposit ch# 1086, Bal ance of $200.00 Rec'vd by

K. Patterson ch# 1088."

19. M. Verna is certain that the two receipts represented
his paynents to M. Patterson for a part of the work he
performed in abandoning his sewer system because M. Patterson
is the only person who performed those services for him

20. As with Ms. Adans, Ms. Pickerill went to M. Verna's
home on Decenber 27, 2004, to conduct her inspection and to
confirmM. Verna's septic system was abandoned properly. Her
probi ng the area where the tank was | ocated confirmed that it
had been crushed and clean fill had been used to fill the hole.
Satisfied by her inspection that M. Verna's septic tank had
been properly abandoned, Ms. Pickerill signed the Departnent's
abandonnment permt for the Verna' s property.

21. The Departnent has taken previous enforcenent actions

for engaging in septic tank contracting w thout registration



agai nst M. Patterson. On June 4, 2004, the Departnent served
an Admi nistrative Conplaint on M. Patterson seeking to inpose a
$1,500.00 fine for three separate episodes of tank contracting
Wi t hout being a registered septic tank contractor.

22. M. Patterson settled the conplaint for septic tank
contracting without being a registered septic tank contractor
with the Departnent by his agreenent to pay a $750.00 fine. The
Departnment nenorialized the agreenment in its Final O der Nunber
DOH 04- 1071- S- HST of Septenber 15, 2004. M. Patterson paid his
fine of $750.00 in January 2005, but not before the filing of
the instant Cease Order entered by the Departnent in this
pr oceedi ng.

23. Based upon the above allegation of septic tank
contracting without being a registered septic tank contractor
with the Departnment, in the instant proceeding are "repeat
vi ol ati ons” for penalty purposes as provided in disciplinary
gui del ines of Florida Adm nistrative Code Rule 64E-6.002.

24. The Departnent denonstrated by clear and convincing
evidence that M. Patterson, did on two separate occasions
vi ol ate Section 381. 0065, and Chapter 489, Part 111, Florida
Statutes (2004), and Florida Adm nistrative Code Chapter 64E- 6,
by engaging in septic tank contracting abandonnment w t hout
registration as alleged by the Departnent in the Adm nistrative

Conpl aint and Order to Crease (perations, dated January 26,



2005. M. Patterson's protestations to the contrary are w thout
merit and unworthy of belief.

CONCLUSI ONS OF LAW

25. The Division of Admi nistrative Hearings has
jurisdiction over the parties hereto and the subject matter
hereof. 88 120.569 and 120.57(1), Fla. Stat. (2004).

26. Proceedings involving the |evying of adm nistrative
fines are penal in nature. Petitioner, as the party seeking
affirmative relief, has the burden of proof in this proceeding.
Petitioner must prove the allegations against Respondent in the
Adm ni strative Conplaint by clear and convincing evi dence.

8§ 120.57(1)(j), Fla. Stat. (2004); Departnent of Banking and

Fi nance v. Osborne Stern and Conpany, 670 So. 2d 932 (Fl a.

1996) .

27. The Departnent is the state agency responsible for
regul ati on of septic tank systens and regi strati on and
di scipline of registered septic tank contractors.

28. Subsections 498.551(2), (3), and (4), Florida Statutes
(2004), define those who nust register as follows:

(2) "Master septic tank contractor" neans
a septic tank contractor whose services are
unlimted in the septic tank trade who has
had at |east 3 years' experience as a
Flori da-regi stered septic tank contractor or
a plunbing contractor certified under part |
of this chapter who has provided septic tank
contracting services for at |east 3 years and
who has the experience, know edge, and skills

10



to install, maintain, repair, close repairs
of, and alter all types of onsite sewage
treatment and di sposal systens, to design
onsite sewage treatnent and di sposal systens,
where not prohibited by law, to perform and
submt soil evaluations, when determined to
nmeet site-eval uation expertise established by
rule, and to use materials and itens used in
the installation and mai ntenance of all types
of onsite sewage treatnent and di sposal
systens.

(3) "Onsite sewage treatnent and di sposa
systent neans a systemthat contains a
standard subsurface, filled, or nound drain
field system an aerobic treatnment unit; a
gray water systemtank; a | aundry wastewater
systemtank; a septic tank; a grease
interceptor; a dosing tank; a solids or
ef fl uent punp; a waterless, incinerating, or
organi ¢ waste-conposting toilet; or a
sanitary pit privy that is installed or
proposed to be installed beyond the buil ding
sewer on land of the owner or on other |and
to which the owner has the legal right to
install a system This term does not include
package sewage treatnment facilities and ot her
treatment works regul ated under chapter 403.

(4) "Septic tank contractor™ means a
contractor who has the experience, know edge,
and skill to install, maintain, repair,
alter, performsite evaluations for repairs,
when determ ned to neet site-eval uation
expertise established by rule, and use
material and itens used in the installation
and mai ntenance of all kinds of onsite sewage
treatment and di sposal systens.

29. Registration is required for persons engaged in or
perform ng work on septic tanks. Section 489.552, Florida
Statutes (2004), requires registration of persons who hold

t hensel ves out to and/or does performacts on septic tank to

11



include--"install, nmaintain, repair, alter, performsite

eval uations for repairs--of all kinds of onsite sewage treatnent

and di sposal systens," to be registered as required by Section

498. 551, Florida Statues.
30. Subsection 489.552, Florida Statutes (2004), states:

A person shall not hold hinself or herself
out as a septic tank contractor or a master
septic tank contractor in this state unless
he or she is registered by the departnent in
accordance with the provisions of this part.
However, nothing in this part prohibits any
person |icensed pursuant to s. 489. 105(3)(m
in this state fromengaging in the profession
for which he or she is |icensed.

31. Subsections 489.105(3)(n) and (6), Florida Statutes
(2004), states:

(m "Plunbing contractor"” neans a
contractor whose contracting business
consi sts of the execution of contracts
requi ring the experience, financial neans,
knowl edge, and skill to install, maintain,
repair, alter, extend, or, when not
prohi bited by I aw, design plunbing. A
pl unbi ng contractor may install, maintain,
repair, alter, extend, or, when not
prohi bited by | aw, design the follow ng
wi t hout obtaining any additional |ocal
regul atory license, certificate, or
registration: sanitary drai nage or storm
drai nage facilities; venting systens; public
or private water supply systens; septic
t anks; drainage and supply wells; sw nmm ng
pool piping; irrigation systens; or solar
heati ng water systens and all appurtenances,
appar atus, or equi pnment used in connection
therewi th, including boilers and pressure
process piping and including the installation
of water, natural gas (excluding liquid
petrol eum gases), and storm and sanitary

12



sewer |ines; and water and sewer plants and
substations. The scope of work of the

pl unbi ng contractor also includes the design,
when not prohibited by |aw, and installation,
mai nt enance, repair, alteration, or extension
of air-piping, vacuum line piping, oxygen
ine piping, nitrous oxide piping, and al

rel ated nedical gas systens; fire line

st andpi pes and fire sprinklers to the extent
aut hori zed by law, ink and chem cal |i nes;
fuel oil and gasoline piping and tank and
punp installation, except bul k storage

pl ants; and pneumatic control piping systens,
all in such a manner as to conply with al

pl ans, specifications, codes, |aws, and
regul ati ons applicable. The scope of work of
the plunbing contractor shall apply to
private property and public property, shal

i ncl ude any excavation work i ncidental

t hereto, and shall include the work of the
specialty plunbing contractor. Such
contractor shall subcontract, with a
gqualified contractor in the field concerned,
all other work incidental to the work but
which is specified herein as being the work
of a trade other than that of a plunbing
contractor. Nothing in this definition shal
be construed to limt the scope of work of
any specialty contractor certified pursuant
to s. 489.113(6). Nothing in this definition
shall be construed to require certification
or registration under this part of any

aut hori zed enpl oyee of a public natural gas
utility or of a private natural gas utility
regul ated by the Public Service Commi ssion
when di sconnecti ng and reconnecti ng water
lines in the servicing or replacenent of an
exi sting water heater.

* * *

(6) "Contracting" neans, except as
exenpted in this part, engaging in business
as a contractor and includes, but is not
limted to, performance of any of the acts as
set forth in subsection (3) which define
types of contractors. The attenpted sal e of

13



contracting services and the negotiation or
bid for a contract on these services also
constitutes contracting. |If the services
offered require licensure or agent
qualification, the offering, negotiation for
a bid, or attenpted sale of these services
requires the correspondi ng |icensure.
However, the term "contracting"” shall not
extend to an individual, partnershinp,
corporation, trust, or other legal entity
that offers to sell or sells conpleted

resi dences on property on which the

i ndi vidual or business entity has any | ega
or equitable interest, if the services of a
qualified contractor certified or registered
pursuant to the requirenments of this chapter
have been or will be retained for the purpose
of constructing such residences.

32. There is nothing in the above statutes that prevents
any person in this state fromengaging in the profession for
whi ch he or she is |icensed pursuant to Subsection
489.105(3)(m, Florida Statutes (2004).

33. Subsection 381.0065(4), Florida Statutes (2004),
specifically forbade septic tank invol venent by persons not
"regi stered" under Part Il of Chapter 489, Florida Statutes,
and provi des:

PERM TS; | NSTALLATI ON; AND CONDI TI ONS. -- A
person may not construct, repair, nodify,
abandon, or operate an onsite sewage
treat nent and di sposal system w thout first
obtaining a permt approved by the
departnment. The departnment nmay issue permts
to carry out this section, but shall not nmake
t he i ssuance of such permts contingent upon
prior approval by the Departnent of
Envi ronnental Protection. A construction
permit is valid for 18 nonths fromthe
i ssuance date and may be extended by the

14



departnent for one 90-day period under rul es
adopted by the departnent. A repair permt
is valid for 90 days fromthe date of

i ssuance. An operating permt nust be
obt ai ned prior to the use of any aerobic
treatment unit or if the establishnment
generates commerci al waste.

34. Florida Adm nistrative Code Rule 64E 6.019 nandates
regi stration by persons "if he or she contracts or advertises to
provi de services to the public or holds hinself or herself out
as being capable of perform ng services related to any of the
followng activities in the onsite sewage treatnent and di sposa
i ndustry regul ated by the Departnment: . . . (f) Abandonnent of
an onsite sewage treatnent and di sposal system”

35. FHorida Adm nistrative Code Rule 64E-6.011(1) requires
t hat whenever the use of an onsite sewage treatnent and di sposa
systemis discontinued, it shall be abandoned within 90 days.

36. Florida Adm nistrative Code Rule 64E-6.011(1),(2), and
(3) state:

(1) \Whenever the use of an onsite sewage
treatment and di sposal systemis discontinued
foll owi ng connection to a sanitary sewer,
foll ow ng condemation or denolition or
renoval or destruction, of a building or
property, or discontinuing the use of a
septic tank and repl acenent w th anot her
septic tank, the system shall be abandoned
within 90 days and any further use of the
system for any purpose shall be prohibited.
However, if the Departnent of Environnental
Protection or its designee approves the use

of the retention tank where the tank is to
beconme an integral part of a sanitary sewer

15



system or storm water managenent system the
septic tank need not be abandoned.

(2) The follow ng actions shall be taken,
in the order listed, to abandon an onsite
sewage treatnent and di sposal system

(a) Property owner or agent shall apply
for a permit fromthe departnent to abandon
the existing onsite sewage system and subm t
the required fee. Upon receiving a permt:

(b) The tank shall be punped out.

(c) The bottomof the tank shall be opened
or ruptured, or the entire tank coll apsed so
as to prevent the tank fromretaining water,
and

(d) The tank shall be filled with clean
sand or other suitable material, and
conpl etely covered with soil

(e) An inspection of the system
abandonnment shall be conducted by the
departnment or by the local utility or
pl unbi ng authority perform ng the system
abandonnent .

(3) The permtting provisions of paragraph
64E-6.011(2)(a), F.A.C., are not required if
a local utility or local plunbing authority
perfornms a system abandonnment program which
requi res the conpletion of those steps |isted
i n paragraphs 64E-6.011(2)(b), (c), (d), and
(e), F.AC. If the system abandonnent is
performed by a local utility or |oca
pl unbi ng aut hority, the local utility or
| ocal plunbing authority perform ng the
abandonnment program shall maintain a | og of
all inspections performed and shall forward
the log to the County Health Departnment on a
nmont hl y basi s.

37. Subsection 381.0061(1), Florida Statutes (2004),
aut hori zes the Departnent to inpose a fine not to exceed $500. 00
for each violation of Section 381.0065, Florida Statutes, and

Part 111 of Chapter 489, Florida Statutes.
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38. Fl ori da Adm nistrati ve Code Rul e 64E-6.022, Standards
of Practice and Disciplinary Guidelines, provides:

(1) It shall be the responsibility of
persons registered under this rule to see
that work for which they have contracted and
whi ch has been perfornmed by them or under
their supervision is carried out in
conformance with the requirenents of al
applicable Florida Statutes and Chapter 64E-
6, F.A.C. The follow ng actions by a person
i ncluded under this rule shall be deened
unet hi cal and subject to penalties as set
forth in this section. The penalties listed
shal |l be used as guidelines in disciplinary
cases, absent aggravating or mtigating
ci rcunstances and subject to other provisions
of this section.

(a) Providing contracted services w thout
obtaining registration fromthe departnent,
failure to obtain a certificate of
aut hori zation for a firmwhich provides
contracted services, acting under a name not
regi stered or authorized by the departnent.
First violation, letter of warning or fine up
to $500; repeat violation, $500 fine, or
revocati on.

(b) Permt violations.

1. Contractor initiates work to install,
nodi fy, or repair a systemwhen no permt has
been issued by the departnment. A permt is
i ssued after construction is started but
prior to conpletion of the contracted work.
No inspections are mssed. First violation,
letter of warning or fine up to $500; repeat
viol ation, $500 fine and 90 day suspensi on or
revocati on.

2. Contracted work is conpleted wthout a
permt having been issued, or no permt
application is received until after
contracted work was conpleted, resulting in
m ssed i nspection or inspections. First

17



violation, letter of warning or fine up to
$1000; repeat violation, revocation.

(c) Contracting with a delinquent
registration. First violation, letter of
warning or fine up to $500; repeat violation,
$500 fine or revocation.

(d) Failure to call for required
inspections. First violation, letter of
warning or fine up to $500; repeat violation,
letter of warning or fine up to $500 and 90
day suspension or revocation.

(e) False paynent statenents which are the
result of assessing charges to a custoner for
work not perfornmed. First violation, letter
of warning or fine up to $500; repeat
viol ation, $500 fine and one year suspension
or revocati on.

(f) Failure to reasonably honor a witten
warranty. First violation, letter of warning
or fine up to $500; repeat violations,
$500 fine and one year suspension or
revocation.

(g) Abandoning for 30 consecutive days,
wi t hout good cause, a project in which the
contractor is engaged or under contractual
obligation to perform First violation,
letter of warning or fine up to $500; repeat
vi ol ation, revocati on.

(h) Aiding or abetting evasion of
Chapter 489, F.S. First violation, letter of
warning or fine up to $500; repeat violation,
$500 fine and one year suspension or
revocati on.

(i) Obtaining registration through fraud
or nmisrepresentation. Revocation and $500
fine.

(j) Convicted or found guilty of a crine

relating to contracting. Use penalty for
viol ation nost cl osely resenbling the act
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under |l ying the conviction; repeat violation,
revocation.

(k) Practicing fraud or deceit, naking
m sl eadi ng or untrue representations. First
violation, letter of warning or fine up to
$500; repeat violation, revocation.

(1) Goss negligence, inconpetence, or
m sconduct whi ch:

1. Causes no nonetary or other harmto a
custoner, or physical harmto any person.
First violation, letter of warning or fine up
to $500; repeat violation, $500 fine and 90
day suspension or revocation.

2. Causes nonetary or other harmto a
custoner, or physical harmto any person.
First violation, letter of warning or fine up
to $500 and 90 day suspension; repeat
vi ol ation, $500 fine and revocati on.

(m Operating a seepage disposal service
wi thout a valid departnent operating permt.
First violation, letter of warning or fine up
to $500; repeat violation, revocation.

(n) Failure to properly treat or properly
di spose of seepage, hol ding tank waste,
portabl e restroom waste, or food service
sludge. First violation, letter of warning
or fine up to $500 per violation of Rule 64E
6.010, F.A . C.; repeat violation, revocation.

(o) Failure to nmaintain conpleted records
of seepage treatnent and di sposal activities.
First violation, letter of warning or fine up
to $500; repeat violation, $500 fine and 90
day suspension or revocation.

(p) Installation, nodification, or repair
of an onsite sewage treatnent and di sposa
systemin violation of the standards of
Section 381.0065 or 381.00655, F.S., or
Chapter 64E-6, F.A.C. First violation
|l etter of warning or fine up to $500 per

19



specific standard viol ated; repeat violation,
90-day suspensi on or revocation.

(q) Creation or nmaintenance of a sanitary
nui sance as defined by Section 386.041, F.S.
First violation, letter of warning or fine up
to $500; repeat violation, 90-day suspension
or revocati on.

(r) Falsifying an inspection report or
covering a systemin violation of the
standards of Rule 64E 6.003, F.A.C. First
violation, letter of warning or fine to $500;
repeat violation, 90 day suspension of naster
septic tank contractor privileges or
revocation of registration.

(s) Performng service on an onsite sewage
di sposal systemthat is clearly not necessary
to inprove the function or design of the
system wi thout notifying the property owner
that such work is optional. First violation
letter of warning or fine up to $500; repeat
viol ation, $500 fine and one year suspension
or revocati on.

(t) The absence of any violation fromthis
section shall be viewed as an oversight, and
shal | not be construed as an indication that
no penalty is to be assessed.

(2) G rcunstances which shall be
considered for the purposes of mtigation or
aggravation of penalty shall include the
fol | owi ng:

(a) Mnetary or other danage to the
regi strant’s custoner, in any way associ at ed
with the violation, which damage the
regi strant has not relieved, as of the tine
the penalty is to be assessed.

(b) Actual job-site violations of this
rule or conditions exhibiting gross
negl i gence, inconpetence or m sconduct by the
contractor, which have not been corrected as
of the tinme the penalty is being assessed.
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(c) The severity of the offense.
(d) The danger to the public.

(e) The nunber of repetitions of the
of f ense.

(f) The nunber of conplaints filed agai nst
the contractor.

(g) The length of tine the contractor has
practiced and registration category.

(i) The effect of the penalty upon the
contractor’s livelihood.

(j) Any efforts at rehabilitation.

(k) Any other mtigating or aggravating
ci rcumst ances.

(3) As used inthis rule, a repeat
violation is any violation on which
di sciplinary action is being taken where the
sanme |icensee had previously had disciplinary
action taken against himor received a letter
of warning in a prior case. This definition
applies regardl ess of the chronol ogi ca
rel ati onship of the violations and regardl ess
of whether the violations are of the sane or
di fferent subsections of this rule. The
penalty given in the above list for repeat
violations is intended to apply only to
situations where the repeat violation is of a
di fferent subsection of this rule than the
first violation. Were the repeat violation
is the very sane type of violation as the
first violation, the penalty set out above
wll generally be increased over what is
shown for repeat violations.

(4) \Were several of the above violations
shall occur in one or several cases being
consi dered together, the penalties shal
normal |y be cumul ati ve and consecuti ve.
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(5) The provisions of this section shal
not be construed so as to prohibit civil
action or crimnal prosecution as provided in
Part 11 of Chapter 489, F.S., and Section
381.0065, F.S., or for a violation of any
provision of Part | of Chapter 386, F.S. No
provi sion of this section shall be construed
as to limt the ability of the departnent to
enter into binding stipulation with the
accused party per subsection 120.57(4), F. S
39. There are no mtigating circunstances of the Standard
of Practice and Disciplinary Guidelines of Florida
Admi ni strative Code Rul e 64E-6.002.
40. The aggravating circunstances in this proceeding are:
(a) four repetitions of the sane offense;
(b) two Administrative Conplaints filed against
Respondent ;
(c) the penalty for the two initial violations were |ess
t han the maxi mum penalty per violation by rule;
(d) the repeated violation are the very sanme type of
violations as the first violations.
(e) Respondent was paying the first penalty for violations
when he commtted the sane violations a second tine,
(f) no efforts at rehabilitation, and
(g) Respondent knew registration was required before

engagi ng septic tank honeowners in contractual rel ationships for

hookup with the city water and sewer system
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M. Patterson's argunent that his conpany and his "actual work"
at each hone site was technically "not abandoni ng septic tanks”
but rather |and, yard, and grass care in preparation for and/or
af ter abandonnent by soneone registered is contrary to

undi sput ed evi dence.

41. Pursuant to the rule, the aggravating circunstances
surroundi ng these repeated viol ati ons should increase the
penalty over what is shown for repeat violations.

42. Relief sought by Respondent in his request for an
Adm ni strative Hearing is denied.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMVENDED t hat the Departnent of Health enter a fina
order affirmng its January 26, 2005, Order to Crease Operations
and i nposing a $1,000.00 fine agai nst Respondent, Keithon M

Patterson.
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DONE AND ENTERED this 28th day of July, 2005, in

Tal | ahassee, Leon County, Flori da.

FRED L. BUCKI NE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 28th day of July, 2005.
ENDNOTE
1/ Petitioner's Exhibit 1 was the deposition testinony of

Ni chol as Verna taken on May 9, 2005.

COPI ES FURNI SHED,

Susan Mastin Scott, Esquire
Department of Health

2295 Victoria Avenue, Room 206
Fort Myers, Florida 33901

Kei thon M Patterson
12610 Equestrian Circle, Suite 1604
Fort Myers, Florida 33907

Timothy M Cerio, CGeneral Counsel
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701
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R. S. Power, Agency derk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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